| am Bill West from the Bush School of Government and Public Service at Texas A&M
University. Thank you for inviting me to testify in commemoration of the 60" anniversary of the
Adminigrative Procedure Act. | am honored to be here.

My testimony today will focus primarily on the results of a recent sudy of how agencies develop
proposed rules.  The study was conducted by ateam of seven Bush School students that | supervised
and that was supported by the Congressional Research Service. Curtis Copeland and Mort Rosenberg
of CRS provided invauable support and guidance for the project. |1 am aso grateful to Daniel
Mulhaollan, Angela Evans, and Kent Ronhovde for their initiativesin establishing a relationship between
CRS and the Bush School. Our study of rulemaking is one of saverd worthwhile projects that CRS has
sponsored at the Bush School and other schools of public affairs.

The Adminigtrative Procedure Act is a venerable atute that has served the nation well. As
many have remarked, however, American adminidrative law was a comparatively new fidd & thetime
the APA was enacted and the so-called bureaucratic state was il in itsrelative infancy. New
procedura constraints on agency discretion have been added as the bureaucracy has grown and as new
issues of legitimacy and accountability have arisen. Mechanisms for direct oversght of administrative
policy making have been added aswell. The most important development in this latter regard has been
the inditutionalization of regulatory review in the Executive Office of the President that has occurred
over the past three decades.' The various controls that shape the administrative process have been

added largely in apiecemed fashion and perhaps without sufficient congderation of how they al fit
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together.

In any case, the 60" anniversary of the APA is an gppropriate occasion to consider its effects
and its possible limitations. With regard to rulemaking, one might examine the effects of public comment
on agency decisions or the impact of judicid review (or the threat thereof) as the meaning of the
“arbitrary-or-capricious’ standard has evolved. Or one might examine the relationship between the
APA’s objectives, on the one hand, and centralized executive oversght of rulemaking on the other.
Scholars have, in fact, given agood dedl of attention to these and other important topics relating to
formd, indtitutiona congtraints on agencies exercise of legidative discretion.

At the same time, scholars have practicaly ignored the informa processes that precede the
APA’s notice-and-comment requirements and most other controls on rulemaking. This, despite the fact
that the most important policy decisonsin rulemaking are arguably made as proposals are being
developed. | have noted elsawhere that the notices of proposed rulemaking that appear in the Federa
Regigter are usualy very specific. Further, they often take years to develop and reflect a substantial
investment of agency resources. Important proposals are sometimes accompanied by book-length
documents that lay out their legd and empirica premises. Suffice to say that agency officias usudly fed
that they are on firm ground before they invite public comment, and that the most critical issuesin terms
of defining problems and eiminating aternative solutions to those problems have at least tentatively been
resolved.

Thisis not to deny the importance of notice and comment. Severa recent studies have found

that agencies do sometimes dter proposed rulesin ways that are cons stent with the comments they
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receive® Asamatter of perspective, however, it is difficult for agencies to change proposed rulesin
fundamental ways. An obvious disncentive is sunk organizationd costs. Intertwined with thisis the fact
that the demands of due process may compel agencies to invite additional comments in response to
substantial changes, thus lengthening an aready protracted process.* Anirony of rulemaking
proceduresis that the effort to ensure the viability of public comment by requiring agencies to base their
decisons on arecord (as the courts have generally done since the 1970s and has Congress has donein
some enabling legidation) creates an incentive for agencies to develop proposas that will not need to
be changed.

With these observations as a point of departure, the project that we conducted for CRS
examines how agencies develop proposed rules. It relies primarily on agency documents, on an
electronic questionnaire sent to agency staff involved in the development of alarge sample of individud
rules, and on telephone interviews with high-level agency careerists with extensive experiencein the
rulemaking process. Asan exploratory study, it addressed three general sets of issues asaway of
identifying questions for further research: how are rulemaking initiatives placed on agencies agendas.

how is the rulemaking process managed within and across agencies; and what is the character of outsde

%bid. Also see Steven J. Badlla, “ Administrative Procedures and Political Control of the Bureaucracy,”
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Group Comments on Federd Agency Rulemaking,” Journal of Public Administration Research and
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participation in the development of proposed rules. The last of these questions may be especidly
relevant to the Congress as it considers possible amendments to the APA.

The gods of the APA offer aframe of reference for evaluating participation in proposa
development. The Act sought to provide some uniformity across agencies (at least regulatory agencies)
asthey carried out their quas-judicid and quas-legidative reponghilities. By the same token, it sought
to ensure a degree of due process that was appropriate for each of these functions. In the case of
rulemaking, the “informa” or “notice-and-comment” procedures set forth in section 553 were designed
to promote a certain level of rationdity aswell as trangparency and inclusiveness in adminigrative policy
making. The requirements that agencies publish anctice in the Federd Register and solicit comments
from any and al interested parties were designed to promote these laiter, democratic values?®

Asmany have noted, developments in adminigtrative law over the past three-and-a- hdlf
decades have been intended to reinforce these gods. The most important has been the requirement that
agencies based their rules primarily on arecord. This has resulted in part from provisonsin some
enabling statutes that supersede the APA and in part from judicid (re)interpretation of the APA’s
“arbitrary or capricious’ standard of review. Although the courts have backed off from the precedents
of the 1970s in some respects, the “hard-look” doctrine of review is hardly dead— especidly if one
compares current practices with those that existed during the first two-and-a-half decades after the
APA’s passage. Whether ingtituted by Congress or the courts, the extension of more rigorous due

process to rulemaking has been motivated in part by the desire to ensure that bureaucracy consider all
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legitimate commentsin arriving a policy decisons® This goa became popular as the result of the
dlegation that agencies were “ captured” by specid interests.”

If many of the most important decisions are made before notice appears in the Federd Regidter,
however, what of the participation that occurs as agencies are developing proposals? How inclusive
and trangparent is that process? Aswith most of the other issues we examined in our study, there are
no smple answers here. Thisislargely because agency practices are so diverse with regard to most of
the key dimensions of proposal development. Although we had hoped that the data from our éectronic
survey would alow us to make systematic comparisons of such variation across agencies and policy
aress, alow response rate prevented this. Still, our interviews and survey data allow for some
important observations that suggest further study and that may ultimately be relevant for indtitutiond
reform. Indeed, the observation that such variaion exists may be sgnificant in and of itsdlf given the
relative sandardization of practices within the comment phase of rulemaking.

One thing that we found is that outside participation in proposal development is common.
Although it does not always occur, it does occur frequently. Not surprisingly, in fact, a number of the
officds we interviewed noted that gathering information from people outside of the agency was
frequently indispensable to intdlligent decison making. Although participants vary agreet ded from
agency to agency and from one rule to the next, they can include representatives of industry and other

affected interests, public interest groups, and other agencies. The latter might become involved in order
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to resolve jurisdictional issues or coordinate across programs or to represent the interests of their
congtituents.

OMB’s Office of Information and Regulatory Affairs can so be an important participant in
proposal development. Although itslevel of involvement varies agood ded from one agency to the
next, some officids characterized OIRA as the “800-pound gorilla” Itsinformd rolein policy
formulation is undergirded by the forma powersit enjoys at alater stage to return for reconsideration
proposed rules that are not properly justified or that are inconsistent with the presdent’sagenda. In
contrast, there was a near consensus among those we interviewed that, although specific statutory
requirements were a very important source of rulemaking initiatives in some agencies, the extent and
impact of congressona involvement in the development of proposed rules tended to be quite limited.

Beyond the observation that it occurs and that it can involve various actors, we found that the
character of participation varies congderably. The timing of input is one important dimension of
vaiaion. Some officidsindicated that their agencies communicate with extra-governmentd actors
throughout proposal development while others indicated that their policy is to terminate communications
a an intermediate stage of the process. Among the latter, the most common termination point is after
the agency has collected genera views about the nature of the problem being addressed and possible
solutions to that problem and before it begins to articulate and support a specific policy proposal. The
mechanisms of participation dso vary agreat deal. They range from informa conversations & trade
conferences or over the telephone to e-mails and letters to hearings to advisory committees, anong
various other possibilities. Some agencies even use focus groups on occasion.

A generdization that one can offer about participation in proposal development, however, is



that— unlike notice-and-comment under the APA— it does not usually occur by general invitation.
Rather, it occurs either a the specific invitation of the agency or at the initiative of the participant. The
primary exception to this generdization is when agencies solicit comment from al interested parties
through an advanced notice of proposed rulemaking. Y et dthough the use of ANPRMs varies from
one agency to the next, they are never used on aroutine or even afrequent basis. Although we did not
gather precise data, it appears asif they are employed sgnificantly less than five percent of thetime
across dl rulemaking.

Our interviewees offered severa explanations for their reluctance to use advance notices more
often. One wasthat ANPRMs were an additiona source of delay in a process that was aready dowed
by numerous procedurd hurdles. This disincentive was sometimes reinforced by pressures from
Congress and esewhere to issue rules in atimely fashion. Another explanation was that advanced
notices did not produce any useful information beyond what the agency could obtain by contacting
gekeholdersindividudly. Not surprisngly, virtudly al of the officias we interviewed indicated thet they
made assiduous efforts to gather al relevant perspectives, and many expressed confidence that they
usudly knew who were affected by their rules. In addition, severa officias noted thet, because it did
not occur in response to a specific proposal, comment pursuant to advance notices was too unfocused
to be of much value. Two of the senior people we interviewed noted that their agencies’ use of
ANPRMs had declined in recent years as the result of these factors.

In brief, then, dthough critical policy decisons are a least tentatively made during proposal
development, participation during that phase of rulemaking is not subject to the same indtitutiona

guarantess of inclusveness that the APA provides during the comment phase of rulemaking. Whether



or not thisis a problem, much less a problem that Congress should seek to addressis a complex issue
that involves avariety of consderations. One obvious question iswhether agencies are effectivein
gathering input from dl relevant stakeholders during proposal development (or whether participation ad
influence tends to be confined to the “usud suspects’). To the extent participation during proposal
development is not inclusive, another important set of questions have to do with whether the APA’s
notice and comment requirements redress participatory imbal ances during proposd development. Are
agencies willing to make substantia changes in proposed rules? Given the resources required for
effective comment, moreover, the forma opportunity to offer feedback on proposed rules may have
little practical effect in enfranchising those who have not had access to agency decison makers during
proposal development. Findly, even if Congress could promote inclusiveness through inditutiond
congtraints on proposa development, the potentia benefits of such areform must dso be weighed
agang its cogts in terms of adminidtrative efficiency and effectiveness. The officids we interviewed
were unanimousin their opinion that requiring advanced notices for dl or certain classes of rulemaking
would impose undue delay on decision making.

Our study aso addressed the related issue of trangparency in proposal development. Again,
athough the APA is silent on the subject, there has been an expectation since the 1970s that agencies
base their ruleson arecord. Giventhis dmog al of the officids we interviewed indicated thet they
mede avallable to the public al communications with actors outsde of the Executive Branch (including
legidators and legidative aff) that occurred after a notice appeared in the Federd Regigter. In
contrast, there was wide variation in pre-notice docketing practices. A high-leved officid in the generd

counsd’ s office of one department indicated that his agency’ s policy was that practicaly all



communications with non-executive actors must be recorded. In contrast, another officia indicated that
his agency did not fed aneed to docket any pre-notice communications. In between these two
extremes, some interviewees said that their agencies did not docket early communications designed to
collect generd information about problems but became more conscious of the need to docket
communications & the later stages of proposal development. Others indicated that they tended only to
docket communications that were materia to their proposed rules.

Such wide variation in docketing practices may be attributable in part to the current ambiguity of
judicid precedent in this area over the past thirty years. It isaso undoubtedly attributable to agency
culture and tradition, as well to the preferences key officids. One senior careerist with agood ded of
influence over adminigtrative procedures within his department indicated that he favored strict docketing
requirements on policy as opposed to legd grounds. Given that most pre-notice participation occurred
at the specific invitation of agency officids, he felt that recording such communications was desrable as
away of avoiding perceptions of bias in the process.

Aswith inclusiveness, the prescriptive issues surrounding trangparency are complex and invite
further research. If off-the-record communications obvioudy detract from the openness (and thus
perhaps the legitimacy) of proposa development, they may aso be desrable in terms of adminidrative
efficiency and effectiveness. Although the officids we interviewed were not as conggtent in their
opposition to docketing requirements as they were to advanced notices, anumber of them indicated that
ex parte conversations facilitated the kind of information gathering required for rulemaking. Asinthe
legidative process, moreover, on-the-record communications may be inimica to the bargaining and

compromise required for the accommodation of competing interests. Although agency officidsinvolved



in rulemaking typicaly describe it asa“technical” process of ascertaining legidative intent and making
sound factua determinations, thereis little doubt that it is also frequently a politica process that requires
“partisan mutud adjustment” among competing interests. (It usudly requires only alittle prodding in
interviews to bring this out.)

Some officids aso indicated that off-the-record communications with other agencies and OMB
were important for coordination and management among administrative programs. Indeed, any effort
by Congressto require the docketing of communications within the Executive Branch would necessarily
have to consder the legd implications of such apolicy. This observation is underscored by the
Supreme Court’s sympathy in recent decades for a“ unified executive’ as ameans of rationdizing policy
implementation across the federal bureauicracy.® Y et while manageria prerogatives within the executive
are certainly an important consideration, it is aso true that other agencies, OMB, and the White House
sometimes act as conduits for private interestsin their efforts to influence rulemaking. Thisiswell-
documented in the case of OIRA, for example.® To some extent, therefore, docketing requirements for
non-governmental actors but not for members of the Executive Branch might have the potentia to
produce a mideading appearance of transparency.

All of thisisto say that the development of proposed rules deserves much more atention than it
has recelved. It isthe proverbia black box; the part of the iceberg that lies under the water. Again,

our study was an exploratory effort designed to identify some the key parameters of variation in the
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process and to identify important questions rather than to answer them. That was true of our
consderation of agenda setting and the management of proposa devel opment aswell.

In the case of agenda setting, for example, we found that whereas some agencies rulemaking
conssted primarily or exclusively of discretionary initiatives that derived from various sources (agency
daff research, feedback from enforcement officids, suggestions from affected groups, etc.) other
agencies agendas were dominated by non-discretionary (legidatively required) rules. Still other
agencies combined the two in various proportions. A systematic, cross-agency study of where ideas for
rules come from and of why some ideas become rules and others do not can add a good dedl to our
understanding of how government works. An examination of agenda setting might also have
prescriptive value. In the case of one agency, for example, athough non-discretionary rules comprised
aminority of itstotal workload, the fact that they took precedence nonetheless made it difficult to plan
and execute a coherent agenda for al rulemaking. The officid with whom we spoke fdt that more
effective communication with Congress could help dleviate this problem.

The management of proposa development is dso afertile areafor further investigation. For
example, we found that some agencies have highly detailed, formalized procedures whereas others have
no written policies to guide the process. The degree to which key decisonsin the formulation of
proposed rulesis centralized at the departmental level also variesagood deal. To observe that such
variation exigts naturaly suggests the questions of why it exists and what difference it makesin terms of
agency performance.

There are many other important dimensions of proposa development that have recaived little if

any attention. For example, what are the forms and roles of advisory committees and to what extent do
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these bodies provide effective representation for stakeholders? Another important set of questions
concerns whether and how rulemaking is coordinated across agencies. Thelist could go on.

Thisis not to say that studying proposa development iseasy. Evaudtive and precriptive
andysisis complicated at the conceptud leve by the fact that we expect different quaitiesin the
ruemaking process. Given itslegidative nature, we naturaly want it to reflect the democratic vaues of
openness and balanced responsiveness. Given its adminigtrative nature, we also want it to be carried
out in astimely and efficient amanner as possble. A third criterion, which might labeled “ substantive
rationality,” is the expectation that rulemaking decisions be objective and based on rigorous empirica
evidence. All of these criteria are legitimate bases for ng proposal development (and rulemaking
more generdly). As might be evident from the preceding discusson, however, they dl potentidly
conflict with one ancther in critical ways.

Data collection presents another, more practical chalenge to the study of proposa
development. Because of its extreme diversity, studies that focus on one or afew cases are of limited
vauein developing generdizations. Conversaly, gathering process-related data for alarge sample of
rules can be adaunting task. Aswe found, for example, efforts to accomplish this god through surveys
of agency personnd face severa obstacles, not the least of which is the inherent reluctance of
bureaucracy to share information. Indeed, two agencies ordered their staff not to comply with our
survey despite (or perhaps because of) a cover letter indicating that it was being conducted under the
auspices of CRS and the Judiciary Committee. Even the senior officials we interviewed, dl of whom
were extremdy hdpful, were sometimes unable to share internal documents describing the rulemaking

process.



Still, the research needs to be done. Gaining a better understanding of the administrative
processis an essentid foundation for sound inditutiona policy. Again, | am grateful for the opportunity
that you and CRS have given us to explore one broad dimension of rulemaking and | also gpplaud other
recent initiatives to shed more light on topics such as e-rulemaking and the use of advisory committees.

Asan editorid observation, let me close by stressing the need to devote more resources to
policy and legd analysisin these and other areas of the adminidtrative process. For years, the
Adminigtrative Conference of the United States produced studies by firg-rate scholars that were of
considerable practical as wdll as academic value. Because it was clearly non-partisan and free of
organizationd ties that might otherwise biasits andyss, ACUS enjoyed the kind of accessto agencies
that is necessary for studying many of the most important issuesin the adminidrative process. | am
happy that ACUS has been re-authorized, and | would like to join the more distinguished individuas
who have argued that it should be funded aswell. Thiswould produce substantia benefit for relatively

little cost.

Thank you.
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